UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

In the Matter of

ETC Tiger Pipeline, LLC Docket No. CP09-460-000

MOTION FOR LEAVE TO ANSWER AND
SUPPLEMENTAL ANSWER OF ETC TIGER PIPELINE, LLC TO
ANSWER AND TO SUPPLEMENTAL COMMENTS AND PROTEST

Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (“Commission” or “FERC”), 18 C.F.R. § 385.213 (2009), ETC
Tiger Pipeline, LLC (“ETC Tiger”) hereby moves to answer the answer of EnCana
Marketing (USA) Inc. (“EnCana Marketing”) and the supplemental comments and
protest of Shell Energy North America (US), L.P. (“SENA”) in the referenced
proceeding. ETC Tiger respectfully requests that the Commission waive the applicability
of Rule 213(a)(2), 18 C.F.R. §385.213(a)(2), and grant any other waivers to the extent
necessary to permit the filing of this supplemental answer (the “Supplemental Answer”).
Good cause exists for granting ETC Tiger’s waiver request because this Supplemental
Answer will help ensure a complete record upon which the Commission can base its
decisions on the merits and will aid the Commission in its disposition of the issues raised

in this proceeding.'

! See, e.g., Dominion Transmission, Inc., 105 FERC q 61,173 (Oct. 31, 2003); Columbia Gas
Transmission Corp., 103 FERC 1 61,388 (June 30, 2003); Southern Natural Gas Co., 76 FERC { 61,122
(July 31, 1996). Further good cause exists to grant any necessary waivers because this answer will help in
the Commission’s decision-making process by informing the Commission of ETC Tiger’s willingness to
take certain actions consistent with the concerns raised by EnCana Marketing and SENA in their pleadings,
thereby resolving disputes regarding tariff language and facilitating the expeditious review of the
Application. See In re Edison Mission, 125 FERC § 61,020 at P 26 (Oct. 7, 2008) (accepting answer
because “it provided information that has assisted us in our decision-making process.”).



l.
BACKGROUND

On August 31, 2009, ETC Tiger filed an application with the Commission
pursuant to section 7(c) of the Natural Gas Act (“NGA”), as amended, and part 157 of the
Commission’s regulations (“Application™), requesting, infer alia, that the Commission
issue a certificate of public convenience and necessity to construct, own, and operate an
approximately 175-mile, 42-inch-diameter natural gas pipeline, associated compression
facilities, and other appurtenant facilities (collectively, the “Tiger Pipeline” or “Tiger
Project”) and approve the pro forma FERC Gas Tariff (“Tariff”) as submitted in Exhibit
P of the Application. As detailed in the Application, the Tiger Pipeline is being
developed primarily to transport natural gas out of the Haynesville Shale production area
in northwest Louisiana and east Texas, a region that is poised to dramatically increase
available supplies of U.S.-sourced, clean-burning natural gas for customers throughout
the Midwest and along the entire Atlantic Seaboard.

On September 10, 2009, the Commission issued notice of ETC Tiger’s
submission of the Application, opening the proceeding for public comment until October
1, 2009. On October 1, 2009, SENA filed a “Motion to Intervene and Preliminary
Comments” in this proceeding, and, separately, EnCana Marketing filed a “Motion for
Leave to Intervene and Comments.”  Chesapeake Energy Marketing, Inc.
(“Chesapeake™), the foundation shipper for the Tiger Project, also filed a “Motion to
Intervene and Statement of Support” before the close of the comment period.
Chesapeake explained that “[pJrompt approval of [the Tiger Project] is essential in order
to allow Chesapeake and other producers to timely deliver to markets, for the 2010/2011

winter heating season, natural gas supplies which they are developing under expensive



and expansive production programs, undertaken at a time of great economic uncertainty

2 Additionally, Trunkline Gas Company, LLC submitted a

for natural gas producers.”
timely “Motion for Leave to Intervene” in this proceeding. BG Energy Merchants, LLC
submitted a “Motion to Intervene” on October 12, 2009.

On October 16, 2009, ETC Tiger submitted a “Motion for Leave to Answer and
Answer to Comments and Protest” (“Initial Tiger Answer”), responding to the various
issues raised by EnCana Marketing and SENA in their respective pleadings. As part of
its response, ETC Tiger submitted specific suggested revisions to the pro forma Tariff for
the consideration of the Commission and the parties to this proceeding, in light of the
comments from EnCana Marketing and SENA. ETC Tiger’s suggested tariff revisions,
as explained in the Initial Tiger Answer, were aimed at clarifying the pro forma Tariff in
a manner that would balance all parties’ interests while conforming to Commission
policy and precedent.’ Thereafter, EnCana Marketing filed a “Motion for Leave to
Answer and Answer” on November 2, 2009, and SENA filed a “Motion and Answer to

ETC Tiger Pipeline, LLC’s Motion and SENA’s Supplemental Comments and Protest”

on November 9, 2009, addressing ETC Tiger’s responses in the Initial Tiger Answer.

IL
SUPPLEMENTAL ANSWER OF ETC TIGER

A. Discussions between ETC Tiger and_its Producer-Shippers Have
Resulted in Certain Proposed Revisions to the Pro Forma Tariff

As noted above, the Initial Tiger Answer included specific suggested revisions to
clarify the pro forma Tariff, subject to Commission approval, in a manner that would

both balance all parties’ interests and conform to Commission policy and precedent.

2 Chesapeake Statement at p. 1.

Initial Tiger Answer at p. 5.



Although neither EnCana Marketing nor SENA has expressed complete satisfaction with
every suggested revision, and while ETC Tiger further addresses those issues below, ETC
Tiger submits that the parties’ various pleadings to date demonstrate that all parties have
worked together in a cooperative and productive spirit to minimize the number of issues
placed before the Commission. As a result of those efforts, ETC Tiger believes that
Commission acceptance of the following revisions to ETC Tiger’s pro forma Tariff, as
set forth in Exhibit A to the Initial Tiger Answer, is currently supported by the existing
record in this proceeding:
1. Rate Schedule FTS, Section 5.2, pro forma Substitute Original Sheet No.
26;
2. Rate Schedule PALS, Section 7, pro forma Substitute Original Sheet No.
52, with the following conforming clarifications:
* Rate Schedule PALS, Section 2.2(a)(1)-(2), pro forma Substitute
Original Sheet Nos. 41;
» Rate Schedule PALS, Section 3.3(c), pro forma Substitute Original
Sheet No. 47;
* Form of service agreement for Rate Schedule PALS, Section 9(i), pro

Jforma Substitute Original Sheet No. 306;

Form of service agreement for Rate Schedule PALS, Section 9(ii), pro

Jforma Sheet No. 307,

3. GT&C Section 1.14, GT&C Section 1.38, pro forma Substitute Original
Sheet Nos. 104 and 109, with the following conforming clarifications:

*  GT&C Section 6.12(g), pro forma Substitute Original Sheet No. 146;



+ Form of service agreement for Rate Schedule PALS, Section 9(i), pro
Jforma Substitute Original Sheet No. 306;

» Form of service agreement for Rate Schedule PALS, Section 9(ii), pro
Jforma Substitute Original Sheet No. 307

4. GT&C Section 1.20, pro forma Substitute Original Sheet No. 106,

5. GT&C Section 1.24, pro forma Substitute Original Sheet No. 124;

6. GT&C Section 2.3(a)(4), pro forma Substitute Original Sheet No. 125;

7. GT&C Section 14.7(1), pro forma Substitute Original Sheet No. 202; and

8. Form of service agreement for Rate Schedules FTS and ITS, Section 7(e),

pro forma Substitute Original Sheet No. 301.
Because Commission acceptance of the foregoing revisions will clarify certain aspects of
the pro forma Tariff and will avert potentially delaying the Tiger Project due to
protracted disputes regarding tariff language, ETC Tiger is willing to accept these
revisions to the pro forma Tariff as set forth in the Initial Tiger Answer,

Additionally, ETC Tiger affirms SENA’s statement regarding ETC Tiger’s
agreement to further clarify Section 7(h) of the form of service agreement for Rate
Schedules FTS and ITS. In particular, ETC Tiger is willing to incorporate the following
bolded wording into Section 7(h) of the form of service agreement for Rate Schedules
FTS and ITS:

“Except as provided for in Section 25 of the General Terms and

Conditions, no other assignment of the Agreement nor of any of the

individual rights and obligations hereunder by Shipper shall be effective as
to Tiger without the prior express written consent of TIGER ....”

As highlighted by SENA, in conjunction with the other revisions to Section 7(h) in the

Initial Tiger Answer, this language appropriately clarifies the terms of Section 7(h) of the



form of service agreement for Rate Schedules FTS and ITS by ensuring consistency with

the generic rights of all shippers under the general terms and conditions of ETC Tiger’s
Tariff.

B. The Commission Should Accept ETC Tiger’s Proposed 5% Tolerance

for Unauthorized Overrun_Service as a Reasonable Balancing_ of

SENA'’s Desire for Flexibility in Overrun Service Against Prudent
System Operations on the Tiger Pipeline

In the Initial Tiger Answer, ETC Tiger offered to establish a tolerance of five
percent (5%) for Unauthorized Overrun Service in GT&C Section 1.45, whereby a
shipper would not be charged the rate for Unauthorized Overrun Service within the
established tolerance as set forth therein. Without citing Commission precedent
warranting such action, SENA contends that ETC Tiger should be ordered to institute a
significantly broader tolerance level on its system, up to the Shipper’s entire MDQ,
subject only to certain limited operational conditions.

ETC Tiger respectfully submits that the Commission should deny SENA’s
unreasonable attempt to freely deviate from its scheduled quantities during the gas day,
even in non-critical periods. The Commission has long recognized that the desire of
shippers to maximize their commercial flexibility in the nominations and scheduling
process must be balanced against the need for pipeline companies to have adequate tools
to prudently operate their systems and to encourage shippers to utilize the nominations
and scheduling procedures appropriately.® While SENA would understandably desire to
be entirely free of the obligation to conform to its nominated and scheduled quantities,

ETC Tiger respectfully submits that a proposed five percent (5%) tolerance, coupled with

+ Moreover, the unavailability of storage on or connected to the Tiger Pipeline makes it even more

imperative that ETC Tiger is able to retain adequate management and predictability in the nominations and
scheduling process.



its proposed rate for Unauthorized Overrun Service outside that tolerance level, offers a
reasonable balancing of the competing factors on the Tiger Pipeline.’

Regarding ETC Tiger’s proposed rate for Unauthorized Overrun Service, the
Commission should also reject SENA’s argument that the rate must be reduced to ETC
Tiger’s maximum interruptible rate. Long-standing Commission precedent permits
pipeline companies to propose a “nominal penalty for non-critical periods, not to exceed
twice its maximum interruptible rate ...[,]” as the rate for Unauthorized Overrun Service,
to incentivize shippers to nominate their overrun volumes, instead of relying on
unauthorized overrun service.® The Commission has stated that such a nominal penalty
of two times a pipeline company’s maximum interruptible rate appropriately takes “into
account the lessened impact such unauthorized overruns will have on the system...”
during non-critical times.” In this case, ETC Tiger has proposed a rate for Unauthorized
Overrun Service, applicable only outside ETC Tiger’s proposed 5% tolerance level, equal

to two times its maximum interruptible rate, consistent with that Commission precedent.

s See generally Columbia Gas Transmission Corp., 124 FERC § 61,122 at P 28 (July 31, 2008)
(“Columbia Gas™) (observing that “there is a range of reasonable tolerance levels... Accordingly, we will
accept the pipeline’s proposed tolerance level so long as it is just and reasonable even if other higher
tolerance levels might also be just and reasonable.”) (citations omitted).

See, e.g., Colorado Interstate Gas Co., 122 FERC 1 61,256 at P 86 (Mar. 21, 2008) (“Colorado
Interstate”) (“[Tlo comply with Order No. 637’s requirements, a pipeline could propose a more nominal
penalty for non-critical periods, not to exceed twice its IT rate, that is sufficient to provide an incentive to
nominate overrun volumes but also takes into account the lessened impact such unauthorized overruns will
have on the system.”) (citing Questar Pipeline Co., 98 FERC § 61,159 at p. 61,584 (Feb. 14, 2002)). Of
course, the Commission also permits pipeline companies, as an alternative to a nominal charge equal to two
times the maximum interruptible rate, to assess more substantial penalties that apply only when operational
problems arise. Calhoun LNG, L.P., et al., 120 FERC § 61,259 at P 49 (Sept. 20, 2007) (“Our policy is that
substantial unauthorized overrun penalties are justified only in critical periods.... [T]here may be instances
where such overruns do not impair service. For these non-critical time periods, we determined that
pipelines can impose some nominal penalty not to exceed twice the pipeline’s interruptible rate or that the
pipeline can charge substantial penalties, but must waive the penalty if the unauthorized overrun does not
cause operational problems.”) (emphasis added). Consistent with the Commission’s policy, ETC Tiger has
elected to assess the nominal penalty of up to twice the interruptible rate for Unauthorized Overrun Service
in non-critical times to encourage shippers to nominate overrun service on the pipeline.

Colorado Interstate, 122 FERC 4 61,256 at P 86.



SENA cites to Columbia Gas for the proposition that Commission precedent
instead requires the rate for Unauthorized Overrun Service at non-critical times to equal
only the maximum interruptible rate.® That would be an incorrect reading of Columbia
Gas, however. In Columbia Gas, the pipeline company itself proposed a rate for
Unauthorized Overrun Service equal to its interruptible rate, and the Commission
approved the pipeline company’s proposal on that basis. Nothing in Columbia Gas
suggests that the Commission was reversing its policy, articulated in Natural and other
cases following Order No. 637,° of permitting pipeline companies to impose a nominal
penalty of up to twice the interruptible rate for Unauthorized Overrun Service to
encourage shippers to nominate overrun service on the pipeline.

In fact, in approving the pipeline company’s proposal in Columbia Gas, the
Commission cited Natural II as having established the policy under which the
Commission was approving Columbia Gas Transmission Corporation’s proposal in that
proceeding.'!® Moreover, within months of issuing Columbia Gas, the Commission had
also issued an order on the rate for Unauthorized Overrun Service in Colorado Interstate
Gas Company’s (“CIG”) FERC Gas Tariff, directing CIG, based on Commission
precedent, to reduce its rate to two times the maximum interruptible rate or, alternatively,
to retain a higher rate but grant a waiver if the unauthorized overrun did not cause
operational problems.'' Thereafter, the Commission approved CIG’s proposal to switch

to a rate for Unauthorized Overrun Service equal to two times the maximum interruptible

SENA Supplemental Comments and Protest at p. 6.

Natural Gas Pipeline Co. of America, 101 FERC 9 61,200 (Nov. 21, 2002) (“Natural I’y order on
reh’g and compliance filing, 103 FERC 61,174 (May 14, 2003) (“Natural I’ and, collectively with
Natural 1, “Natural).

10 Columbia Gas, 124 FERC § 61,122 at P 43 (citing Natural II, 103 FERC § 61,174 at P 63).
" Colorado Interstate, 122 FERC { 61,256 at PP 85-88.



rate.'> Consistent with CIG and Natural, among other cases, ETC Tiger submits that its
proposed rate for Unauthorized Overrun Service of two times its interruptible rate should
be approved because it appropriately incentivizes shippers to nominate and schedule their
overrun volumes and fully complies with Commission precedent.

In addition to commenting on the rate for Unauthorized Overrun Service, SENA
also takes issue with the assessment of balancing charges where an Operational
Balancing Agreement (“OBA™) is not in place."> Commission precedent, however, does
not support SENA’s assertion that “where an OBA is not in place, balancing charges
should not be assessed on delivery point variances where neither an Operational Flow
Order has been issued nor a Critical Time declared.”’ The same argument has been put
forward and rejected by the Commission."” Moreover, the Commission recognizes that
shippers share in the responsibility for minimizing imbalances, regardless of whether an
OBA is in place at the point.“S SENA offers no rationale in this proceeding for reversing
Commission precedent on this issue. Accordingly, the Commission should reject
SENA'’s desired further modification to the assessment of balancing changes under the
pro forma Tariff, because the provisions regarding balancing charges in the pro forma

Tariff are reasonable as proposed by ETC Tiger.

. Colorado Interstate Gas Co., Delegated Letter Order, FERC Docket No. CP07-207-001, at p. 1
{July 3, 2008).
:: See SENA Supplemental Comments and Protest at p. 6.

id
15 See Natural I, 101 FERC ¥ 61,200 at PP 75-77 (rejecting the “argu[ment] that no balancing charge
should apply during ordinary times.”).
16 El Paso Natural Gas Co., 128 FERC 9 61,283 at PP 17-18 (Sept. 29, 2009) (“The shipper is
obligated to actively manage and communicate with its suppliers, including receipt point operators
regardless of whether it is a primary or an alternative receipt point. Further, El Paso’s proposal is
consistent with North American Energy Standards Board Wholesale Gas Quadrant’s Flowing Gas Related
Standards 2.3.16-2.3.18, Version 1.8., which recognizes the need of all affected parties to participate in
allocation determinations at both delivery points, as well as receipt points.”).



C. ETC Tiger Agrees to Accept Certain Further Revisions to GT&C
Section 24 as Sct Forth Below

i. GT&C Section 24(a

As explained in the Initial Tiger Answer, ETC Tiger elected to base its revised
Section 24(a) on the language approved by the Commission in MarkWest Pioneer,
LLC., 125 FERC 9 61,165 (2008), given that MarkWest Pioneer, LLC’s (“MarkWest”)
tariff language had been filed directly in response to the Commission ordering MarkWest
to conform its tariff to Commission policy. Nevertheless, SENA objects to three aspects
of ETC Tiger’s suggested language. Although ETC Tiger does not necessarily agree with
SENA'’s stated rationales for further revising GT&C Section 24(a), and without prejudice
to ETC Tiger’s or any other party’s rights or claims pursuant to the terms of the Tariff as
ultimately approved by the Commission, ETC Tiger is willing to reflect the three
revisions that SENA proposes for GT&C Section 24(a) as submitted for consideration in

the Initial Tiger Answer.

il. GT&C Section 24(b)

Without prejudice to ETC Tiger’s or any other party’s rights or claims pursuant to
the terms of the Tariff as ultimately approved by the Commission, ETC Tiger is willing
not to reflect GT&C Section 24(b), as proposed in the Initial Tiger Answer, in its final

Tariff.

D. ETC Tiger Agrees to Accept SENA’s Proposed Revisions to GT&C
Sections 36.5(¢)(3)(i) and (ii), but the Commission Should Reject the
Remainder of SENA'’s Proposed Revisions to GT&C Section 36

i. Assessment of Carrying Charges under GT&C Section 36

SENA objects to ETC Tiger’s inclusion of “carrying charges” on deferral

subaccounts. As the Commission is well aware, however, the inclusion of carrying

10



